Subterranean Blues: Groundwater Classification in California
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An adjudication: “need not determine the rights of users of all hydrologically-related water sources. As one authority has noted: ‘[s]cientists have long delighted in pointing out to lawyers that all waters are interrelated in one continuous hydrologic cycle.  As a result, it has become fashionable to argue that an effective legal regime should govern all forms and uses of water in a consistent and uniform manner.  The law is otherwise.’” (United States v. Oregon (9th Cir. 1994) 44 F.3d 758, 769 cert. denied (1995) 516 U.S. 943, quoting 1 Beck, Water and Water Rights (1991) § 6.02.)

“The notion of ‘subflow’ is significant in Arizona law, for it serves to mark a zone where water pumped from a well . . . should be governed by the same law that governs the stream. Yet the notion of subflow is an artifice . . . that rests on a hydrological misconception.” (In re General Adjudication of All Rights to Use Water in the Gila River System and Source (1999) 195 Ariz. 411, 415 [989 P.2d 739, 743] cert. denied (2000) 530 U.S. 1250.)

“There will always be great difficulty in fixing a line, beyond which the water in the sands and gravels over which a stream flows, and which supply or uphold the stream, ceases to be a part thereof and becomes what is called ‘percolating water.’” (Hudson v. Dailey (1909) 156 Cal. 617, 627-628 [105 P. 748, 753].)

“The pump don't work

'Cause the vandals took the handles.” (Bob Dylan, Subterranean Homesick Blues)

I.   Legal Classification of Surface and Groundwaters
A.
Surface and underground waters are a single, interconnected resource, California manages waters differently based on their classification.

B.  Surface waters and “underground streams flowing through known and definited channels” are subject to the statutory water rights system.  (Wat. Code, §§ 1200 et seq.; 2100 et seq.; 5100 et seq.; see id. §§ 1200, 2500, 5100, subd. (c).)
a. 
The State Water Resources Control Board (State Water Board) administers a water right permit and license system for appropriations initiated after the December 19, 1914, effective date of the Water Commission Act.  (Id., § 1200 et seq.)

b.
In a statutory stream system adjudication, the State Water Board determines all rights to divert and use water from system, including riparian and pre-1914 appropriative rights.  (Id., § 2500 et seq.)
c.
The State Water Board has broad authority and a duty of continuing supervision.  See National Audubon Society v. Superior Court  (1983) 33 Cal.3d 419, 444, 447 [“the function of the [State] Water Board has steadily evolved from the narrow role of deciding priorities between competing appropriators to the charge of comprehensive planning and allocation of waters,” including “duty of continuing supervision over the taking and use of the appropriated water”].)

C.
There is no state management system for groundwater that is not subject to the statutory water rights system. 

a.
Some groundwater basins, especially in Southern California, are managed locally, either through a local district or pursuant to an adjudication of the groundwater basin.  (Governor’s Commission to Review California Water Rights Law, Final Report (1978) at pp. 145-148.)

b.
In theory, percolating groundwater is allocated based on common law property rights.  Unless the limitations on those rights are applied, however, they have little impact.  In practice, groundwater diverters do not have a clear idea of how much their rights allow them to divert:

At this time, a groundwater user in a basin which has not previously been adjudicated can have only a very uncertain idea of what his “right” actually is.  To determine what his ‘right” is, a groundwater user would have to initiate an adjudication of the entire basin.

(Id. at p. 143.)

c.   Adjudication of a large groundwater basin will prove very difficult, if not impossible, absent legislation such as that providing for stream system adjudications.  (See id. at pp. 158-161; City of Barstow v. Mojave Water Agency (2000) 23 Cal.4th 1224 [99 Cal.Rptr.2d 294, 5 P.3d 853] [rejecting use of equitable apportionment or other theories to simplify determination of water right holders’ allocations under water under a groundwater adjudication]; see also Governor’s Commission to Review California Water Rights Law, Final Report (1978) at p. 148 [Where groundwater management has been achieved though adjudication, the result was achieved through settlement, and “strict water law doctrine has usually not been followed in determining water rights to extract groundwater.  Parties have reached agreements on allocations they believe to be fair and reasonable . . . .”])

d.
The high cost of developing new surface water supplies will reduce the willingness of groundwater users and local agencies to voluntarily adopt groundwater management programs.  (See (Governor’s Commission to Review California Water Rights Law, Final Report (1978) at p. 146 [“no area has undertaken an adjudication or district management program unless adequate supplemental water has been available or is expected to be available”].)

e.
Absent a state mandate, there is not likely to be much progress towards effective groundwater management:

     Although some programs have been successful, local management tools established thus far are not mandatory and do not promote consistency or cooperation between local agencies. In order for management on the local level to work on a long-term basis, the Legislature should consider requiring local agencies to implement a groundwater management plan or other management tools that meet specified, legislatively-mandated criteria.
(Garner & Willis, Right Back Where We Started From: the Last Twenty Five Years of Groundwater Law in California (2005) 36 McGeorge L. Rev. 413, 432.)  
II.  Classification of Some Groundwaters as “Subterranean Streams”
A.
Codification of Classification Based on Whether Water is Flowing in a “Subterranean Stream”

1.
Classification of groundwater, based on whether it is part of a subterranean stream in known and definite channels, followed in City of Los Angeles v. Pomeroy (1899) 124 Cal. 597, 632-34 [57 P. 585, 598].

a.   Earlier cases recognized the subterranean stream concept as the basis for classification. (E.g., Hale v. McLea (1879) 53 Cal. 578, 583-584.)

b.
Pomeroy adopted formulation in Kinney on Irrigation (1894).

2.  Courts disregarded the distinction in later cases.
a.
Katz v. Walkinshaw ((1903) 141 Cal. 116 [74 Pac. 766])) defined groundwater rights in accordance with the same principles as surface water rights.

b.
Hudson v. Dailey (1909) 156 Cal. 617, 627 [105 P. 748, 753] adopted “common source” or “correlative rights” doctrine, providing that where surface and groundwater rights are interconnected, water rights are integrated: 

[I]n the case of percolating waters feeding the stream and necessary to its continued flow . . . [t]here is no rational ground for any distinction between such percolating waters and the waters in the gravels immediately beneath and directly supporting the surface flow, and no reason for applying a different rule to the two classes, with respect to such rights, if, indeed, the two classes can be distinguished at all.

(Ibid.)

3.  Kinney’s second edition retained the distinction. (1 Kinney on Irrigation and Water Rights (2d ed. 1912) § 323, p. 523; 2 id. §§ 1153-1165, pp. 2097-2118.) 

a.
Kinney recognized the effect of recent California cases, but established a subcategory of percolating groundwater, “percolating waters tributary to surface waters,” instead of abandoning distinction between subterranean streams and percolating groundwater. (2 id. §§ 1187, 1194, 2151, pp. 2163-2166)

b.
Kinney’s classification scheme included “subflow” or “underflow” as a subcategory of subterranean streams. (2 id. § 1161, pp. 2106-2110.  See also Maricopa County Municipal Water Conservation Dist. No. 1 v. Southwest Cotton Co. (1931) 39 Ariz. 65 [4 P.2d 369] [adopting Kenney’s concept of “subflow” for classification of Arizona groundwater].)

4.
Classification distinguishing between subterranean streams and percolating groundwater adopted in Water Commission Act. (Stats. 1913, ch. 586, § 42, p. 1033.)

5.
Classification followed administratively. (See, e.g., Decision 119 (1926) p. 11 [“Percolating waters may or may not be subject to appropriation [under the Water Commission Act] depending on whether or not they are flowing through a known and definite channel.”]; id. pp. 12-14 [following Pomeroy]; Decision 432 (1938) pp. 12-13.)

6.
Classification Retained in the 1943 Water Code. (Wat. Code, § 1200):

Whenever the terms stream, lake or other body of water, or water occurs in relation to applications to appropriate or permits or licenses pursuant to such applications, such terms refer only to surface water, and to subterranean streams flowing through known and definite channels.
  
(Ibid.)  

B.
Effects of Classification

1.
Classification of groundwater as a subterranean stream makes appropriations subject to the permit and license system administered by the State Water Board, and makes all diversion and use subject to the State Water Board’s stream system adjudication authority. (See id., §§ 1200, 2500.  See also id., §§ 1205, subd. (a), 5100, subd. (b).)

2.
Classification as subterranean stream may not have much effect on riparian or overlying users.

a.
If an overlying user is found to be pumping from a formation that is part of the stream, the user has an overlying right. (Hudson v. Dailey (1909) 156 Cal. 617, 626-627 [105 P. 748, 752].)

b.
The right of an overlying user may be better protected if the source is classified as a subterranean stream, because appropriations from the same source will be subject to the permit system.

c.
Classification as subterranean stream makes the water potentially subject to a statutory stream system adjudication. (See In re Waters of Long Valley Creek System (1979) 25 Cal.3d 339 [158 Cal.Rptr. 350, 599 P.2d 656] [decree in statutory stream system adjudication may assign a lower priority to unexercised riparian rights than to currently active rights].)

d.
Classification of the source as a subterranean stream does not enlarge the overlying right, however. Ownership of land overlying the underground flow of a stream does not include a right to divert from the surface channel unless the parcel is contiguous with the surface channel. (Anaheim Union Water Co. v. Fuller (1907)150 Cal. 327, 332 [88 P. 978, 981].)

3.
Classification of the source as a subterranean stream may not have much effect on rights of appropriators initiated before December 19, 1914.  The applicability of the permit system will help protect those rights when subsequent appropriations are proposed, and the waters are potentially subject to a statutory adjudication.

4.
Classification as a subterranean stream will have a substantial effect on rights initiated or proposed after 1914.

a.
Diverters cannot claim a prescriptive right. (Wat. Code, § 1225; People v. Shirokow (1980) 26 Cal.3d 301 [162 Cal.Rptr. 30, 605 P.2d 859].)

b.
The requirements of the water right permit system apply, including modern environmental requirements that may not have been in effect when a diversion was initiated.

5.
Many issues are not affected. Where Water Code provisions apply for other reasons, however, the potential for impacts on groundwater diversions that are not from a subterranean stream does not make those provisions inapplicable.

a.
The Water Code does not use the term subterranean stream to define “surface water” (Wat. Code, § 1200) or to define what constitutes a “natural channel” when surface water is being diverted. (See id., 1201.) 

i.
A diversion from a river or lake or other surface water body is subject to the water right permit or license system, whether or not the bed and banks are sufficiently impermeable to meet the definition of subterranean stream.

ii.
Whether wetlands are considered part of a surface water channel may not depend on the presence of a subterranean stream. (Cf. 40 C.F.R. § 122.2 [definition of “waters of the United States” treating adjacent wetlands as part of surface waters they adjoin for purposes of the applicability of the federal Clean Water Act.].)

b.
The State Water Board’s investigatory and regulatory powers include the power to determine whether groundwater diversions that are claimed to be exempt from water right permitting requirements are in fact diversions from subterranean streams. (See Wat. Code, § 1051, 1052; cf. Weinberger v. Hynson, Wescott, & Dunning, Inc. (1973) 412 U.S. 609, 627 [An administrative agency’s “jurisdiction to determine whether it has jurisdiction” is a power “essential to its effective operation”].)

c.
The classification of groundwater does not change the State Water Board’s responsibility to consider impacts on groundwater of the activities it regulates, and does not limit the State Water Board’s authority over permitted diversions.

i.
In reviewing applications to appropriate surface water, and in conducting statutory adjudications, State Water Board must consider impacts on interconnected groundwater. (See State Water Board Order WR 2000-13, pp. 25-26; State Water Board Decision 1614 (1987), p. 2.)

ii.
Where a surface water diversion involves storage of water underground, the State Water Board’s authority over the permittee includes authority to regulate the rediversion and use of the stored water.  (See Wat. Code, §§ 1243, 1253; Cal. Code Regs., tit. 23, § 722.)

d.
The classification of groundwater is relevant to decisions under the portions of Division 2 of the Water Code governing water right permits and licenses and statutory steam system adjudications. (Wat. Code, §§ 1200 et seq.; 2500 et seq.)  This classification scheme may not apply to other sections. (See id. § 102, 1005.1, 5000, subd. (a), 13050, subd. (e), 31144.74, subd. (c), 60015, 71683.)
C.
Recent Decisions

1.
Carmel River (State Water Board Order WR 95-10; State Water Board Decision 1632 (1995).)

a.
Proceeding arose from complaints filed between 1987 and 1991 against a water company diverting through wells, and an application for a new reservoir originally filed in 1982.

b.
The water company held rights dating back to before 1914, but the amount diverted far exceeded the amount that could be supported by its pre-1914 rights. 

c.
By the time the hearing was held in 1994, there was general agreement that the aquifer was a subterranean stream. Despite the participation of many parties with unpermitted diversions from the aquifer, testimony that the aquifer was a subterranean stream was not contested. (Order WR 95-10, pp. 11-14.)

d.
Many protests were filed by parties diverting from the same aquifer, seeking a reversal of priority as between their diversions and the application before the State Water Board. The State Water Board included a term in the permit, allowing the protestants to apply for and obtain permits in the amount of their existing diversions, with a priority ahead of the permit issued on the 1982 application. (Decision 1632, pp. 41-50.)

2.
Garrapata (State Water Board Decision 1639 (1999).)

a.
Procedural Matters 

1.
Proceedings focused on California Environmental Quality Act issues. (See State Water Board Order WR 99-08 [order on reconsideration].)

2.
Separation of Functions. State Water Board permitting team, subject to the same ex parte rules as other parties, presented evidence as to classification of groundwater. (See generally Gov. Code, § 11425.10(a) (4) & (8).)

a.
Ruling on Subterranean Streams

1.
Follows Pomeroy

2.
Concludes that for there to be a subterranean stream, the following conditions must be present:

· A subsurface channel must be present;

· The channel must have relatively impermeable bed and banks;

· The course of the channel must be known or capable of being determined by reasonable inference; and

· Groundwater must be flowing in the channel.

(Decision 1639 at p. 4.)

3.
Pauma and Pala Basins. (State Water Board Decision 1645 (2002) [non-precedential decision; cannot be relied upon in State Water Board proceedings].)

a.
Hearing held in 1997 based on applications to divert from Pala and Pauma Basins along the San Luis Rey River. Applications filed in case the State Water Board determined the basins were subterranean streams. In 1992, the Chief of the Division of Water Rights issued a memorandum concluding the Pala Basin was a subterranean stream.

b.
Other Pauma Basin diverters protested the Pauma Basin applications.

c.
Separation of functions, with a State Water Board staff team participating in the hearing and presenting testimony, subject to the same ex parte rules as other parties.

d.
Decision put on hold.

1.
Workshops on general issue of groundwater classification.

2.
Sax Report (Sax, Review of the Laws Establishing the State Water Board’s Permitting Authority Over Appropriations of Groundwater Classified as Subterranean Streams and the State Water Board’s Implementation of Those Laws (2002).  Recommends that the State Water Board adopt formal regulations replacing Pomeroy/Garrapata bed and banks test with an impact test.

3.
State Water Board immediately announces it will not follow Sax Report recommendation.

e.
Decision issued, following Pomeroy/Garrapata test and applying test to conclude that Pala Basin is a subterranean stream, while there is inadequate evidence to establish that Pauma Basin is a subterranean stream.

4.
North Fork Gualala River

a.
State Water board followed Pomeroy/Garrapata test.  (State Water Board Order WRO 2003-0004.)
b.
Court of Appeal upheld the State Water Board’s interpretation. North Gualala Water Co. v. State Water Resources Control Bd.  (2006) 139 Cal.App.4th 1577, 1590 [43 Cal.Rptr.3d 821, 831] 
1.
The court recognized the problems with the classification scheme. (Id. at p. 1590 [43 Cal.Rptr.3d at p. 831] [“As the present case illustrates, classification disputes in this field quickly take on an Alice-in-Wonderland quality because the legal categories (e.g., “ ‘subterranean streams flowing through known and definite channels,’ ” “percolating water”) are drawn from antiquated case law and bear little or no relationship to hydrological realities.”].) 

2.
Nevertheless, the court upheld the State Water Board’s Pomeroy/Garrapata test.  (Id. at pp. 1596-1606 [43 Cal.Rptr.3d at pp. 836-844.)

3.
The court rejected the idea of an impact test as inconsistent with the Water Code.   (Id. at p. 1606 [43 Cal.Rptr.3d at p. 844.)
D.
Modification of the Classification Scheme is Unlikely

1.
Expect the State Water Board to stick with the Pomeroy/Garrapata bed and banks test.  Whatever flexibility the State Water Board might arguably have had to redefine “subterranean stream” before North Gualala Water Co. v. State Water Resources Control Bd. is no longer available.  (See id. at p. 1587 [43 Cal.Rptr.3d at p. 829]; see generally id. at pp. 1588-1590 [43 Cal.Rptr.3d at pp. 829-831] [discussing extent of deference given agency interpretations].)
2.
Courts are unlikely to change the concept either.

a.
Stare decisis. (Cf. City of Los Angeles v. City of San Fernando (1975) 14 Cal.3d 199, 232 [123 Cal.Rptr. 1, 25, 537 P.2d 1250, 1274] [Applying doctrine of stare decisis, concluding that reexamining water right doctrine at issue “would unjustly impair legitimate interests built up over the years in reliance on our former decisions.”].)

b.
There is no clear path to a better approach. Short of expanding the concept of “subterranean stream” to include groundwater tributary to the surface stream, there does not appear to be any alternative that is clearly superior to the bed and banks approach. But a classification based on tributary groundwater is inconsistent with the language and legislative history of the Water Code, and would upset expectations of diverters relying on the current classification system.  (See North Gualala Water Co. v. State Water Resources Control Bd. (2006) 139 Cal.App.4th 1577, 1605-1606 [43 Cal.Rptr.3d 821, 844] [rejecting idea that “water moving within a wide alluvial valley, whatever its form or direction, constitutes a subterranean stream.”].)

3.
Don’t expect help from the Legislature on the issue of groundwater classification.

a.
The Legislature is reluctant to tackle California’s groundwater management problem. (See generally Trelease, Legal Solutions to Groundwater Problems – A General Overview, 11 Pacific L.J. 863 (1980).)
b.
When and if the Legislature addresses groundwater management, it need not, and probably will not, revisit the groundwater classification issue.

1.
The areas where groundwater management is most needed are not areas that could be categorized as subterranean streams, and in large measure involve aquifers that would not be addressed even if administration of surface waters were expanded to include tributary groundwater.

2.
Groundwater management legislation may simply adopt the current classification scheme, and establish a program for waters not covered by the current permit and license system.  (See id. § 10752, subd. (a). [adopting subterranean stream concept for purposes of determining when groundwaters are not subject to local agency groundwater management plans].) 

III.
Issues Concerning Divided Authority Surface and Groundwaters
A.
Transfers

1.
Some transfers are based on groundwater substitution, where a transfer of surface water is made possible when groundwater is used for a use that would otherwise be supported by surface water diversions, freeing up the surface water for transfer.  (See, e.g., Corrected State Water Board Order WR 2008-0014 at p. 10 [describing groundwater substitution transfer]; id. at pp. 34-35 [State Water Board’s application of the no injury rule includes consideration of whether a change involving groundwater substitution will result in injury to any legal user of groundwater]; see also State Water Board Order WR 2009-0041-DWR [approving groundwater substitution transfer from Garden Highway Mutual Water Company to 2009 Drought Water Bank].).) 

2.
State Water Board approval is not required for transfers of percolating groundwater.  (See Wat. Code, § 1200 [water right permit and license requirements apply to surface waters and subterranean streams in known and definite channels].)

3. 
Groundwater transfers making use of California Aqueduct (SWP) or Delta-Mendota Canal (CVP).

a.
A state or local agency cannot deny use of unused capacity in its water conveyance facility to a bona fide transferor of water if fair compensation is paid and specified conditions are met.  (Wat. Code, § 1810.)  These include requirements that the transfer will not injure any legal user of water, will not unreasonably affect instream beneficial use, and will not unreasonably affect the economy or environment of the county from which water is transferred  (Id., subd. (d).)

b.
Groundwater transfers making use of State Water Project (SWP) or (CVP) facilities may be subject to National Pollutant Discharge Elimination System (NPDES) permitting requirements.
i.   NPDES permit requirements apply to discharges of groundwater containing pollutants that may affect receiving water quality. (Northern Plains Resource Council v. Fidelity Exploration and Development Co. (9th Cir. 2003) 325 F.3d 1155, 1162 -1163 )
ii.  The United States Environmental Protection Agency’s water transfers rule does not exempt groundwater transfers from NPDES permitting requirements.  (See 40 C.F.R. § 122.3 (i) [exempting activities that connect or convey surface waters]; U.S. Environmental Protection Agency, National Pollutant Discharge Elimination System (NPDES) Water Transfers Rule 73 Fed. Reg. 33697, 33704 (June 13, 2008) [declining to extend the exemption to transfers involving waters that are not waters of the United States].)
iii.
SWP and CVP conveyance facilities include reservoirs that impound rivers and streams, in addition to providing off stream storage for Delta exports.  (See State Water Board Order WQ 2009-0007 at pp. 2-3 [the water rights for Pyramid Dam include both rights to impound waters of Piru Creek and designation of the dam as a point of rediversion for water conveyed through the SWP’s California Aqueduct.].)
B.
Conjunctive Use

1.
Conjunctive use of surface and groundwater supplies is an important strategy for improved management of water resources.  (See See Governor’s Commission to Review California Water Rights Law, Final Report (1978) at p. 155; see also Gray, Global Climate Change: Water Supply Risks and Management Opportunities  14 Hastings W.-N.W. J. Envtl. L. & Pol'y (2008) 1453, 1457 [“One essential component of our response to global warming will be greater conjunctive use of ground and surface water supplies. “].)

2.
Common law groundwater rights protect the rights of a party making use of underground storage space to store imported water.  (See City of Los Angeles v. City of San Fernando (1975) 14 Cal.3d 199, 263-264, 286-287 [123 Cal.Rptr. 1, 48, 64 - 65, 537 P.2d 1250,  1297, 1313-1314].)

3.
Absent an adjudication or groundwater management program, however, a party making use of underground storage may not have an effective means of protecting its right.
C.
Reliance on Groundwater During Droughts
1.
Reduced surface water deliveries during droughts lead to increased groundwater pumping.  (United States Geological Service, Groundwater Availability of the Central Valley Aquifer, California (2009) at pp. 3, 17, 106.)  During wet years, relatively inexpensive surface water typically is used for irrigation, while in dry periods many farms use groundwater.  (Id. at pp. 17, 115.)
2.
Reliance on conjunctive use is a sound strategy for addressing variability in supplies.
The traditional strategy for managing variations in the hydrologic cycle has been to build surface reservoirs. . . . However, when a large snowpack melts rapidly in the Sierra Nevada or a big storm occurs, the available surface water may exceed the storage capacity of the local surface reservoirs. In addition, surface reservoirs are expensive to construct, can cause environmental damage, and allow for significant evaporation losses during long droughts . . . . Furthermore, the recent trend has been toward dam removal. This trend cast doubt as to whether surface reservoirs can be used to solve the expand​ing water-supply problems. As a result, other options, such as aquifer-storage-and-recovery systems increasingly are being considered.
(Id. at p. 107 [citation omitted].)
3.
But Central Valley groundwater supplies are not being managed to avoid long-term overdraft.  (See Governor’s Commission to Review California Water Rights Law, Final Report (1978) at p. 135 [In the 1960’s, it was generally assumed that additional water supplies could be imported to the San Joaquin Valley and other areas to solve overdraft problems.  But due to economic and environmental factors, construction of those projects is unlikely]; Sawyer, State Regulation of Groundwater Pollution Caused by Changes in Groundwater Quality or Flow (1988) 19 Pacific L. J. 1267, 1298 [proposals for groundwater law reform have been resisted based on the hope that publicly funded water supply projects will bail out areas suffering from overdraft, but the hoped for bail out may never come].)
4.
Between 1962 and 2009, Central Valley groundwater extractions exceeded recharge by approximately 60 million acre feet.  (United States Geological Service, Groundwater Availability of the Central Valley Aquifer, California (2009) at p. 115.)  This depletion is concentrated in the Tulare Basin, with relatively little depletion in the Sacramento and northern San Joaquin Valleys.  (Id. at p. 3.)  See also Famiglietti, Swenson & Rodell, Water Storage Changes in California’s Sacramento and San Joaquin River Basins, Including Groundwater Depletion in the Central Valley (2009) [estimating 16 million acre foot depletion in Central Valley groundwater storage between October 2003 and March 2009].)
5.
Long-term overdraft threatens our ability to rely on conjunctive use in future droughts.  Costs of pumping increase as groundwater levels decline, which may make water too expensive for many agricultural uses.  (See Governor’s Commission to Review California Water Rights Law, Final Report (1978) at pp. 140-141.)  Overdraft may also cause or contribute to subsidence and water quality problems.  (Ibid.)
D.
Waste and Unreasonable Use

1.   Article X, section 2 of the California Constitution and Water Code section 275 apply to groundwater.  (State Water Board Decision 1474 (1977) [Water Code section 275 applies to groundwater]; Sax, We Don’t Do Groundwater: a Morsel of California Legal History (2003) 6 U. Denv. Water L. Rev. 269, 308-313 [same]; Sawyer, State Regulation of Groundwater Pollution Caused by Changes in Groundwater Quality or Flow (1988) 19 Pacific L. J. 1267, 1286-1291 [same].)

2.  The authority to prevent waste and unreasonable use provides a tool to address impacts of groundwater diversions on surface waters.  (See, e.g. State Water Board, Workshop to Receive a Recommendation from Staff Concerning Board Action to Address the Effects of Water Diversion Practices for Frost Protection of Crops on Salmonids in the Russian River Watershed in Mendocino and Sonoma Counties (January 19, 2010) http://www.waterboards.ca.gov/board_info/agendas/2010/jan/011910_7.pdf [consideration of whether to propose regulations, based on authority of Cal.Const., art. X, § 2 and Wat. Code., § 275, that would include regulation of closely connected groundwater].)
IV.
New Water Level Measuring Requirement

A.
Groundwater Diversions Generally are not Reported

1.  The Water Code requires reporting of groundwater extractions in four Southern California Counties.  (Wat. Code, § 4999 et seq.)
2.
The Governor vetoed legislation to extend the reporting requirement statewide.  (See Governor’s veto message to Sen. on Sen. Bill. No. 820 (October 27, 2005) http://www.leginfo.ca.gov/pub/05-06/bill/sen/sb_0801-0850/sb_820_vt_20051007.html.)

3.
Determining the amount and priority of appropriative rights depends on knowledge of amounts extracted historically.  Absent reliable information on what groundwater extractions, management of groundwater basins by water right priority will not be possible.

B.
Senate Bill 6, 7th Extraordinary Session 2009 (Stats. 2009, 7th Ex. Sess, ch. 1) provides for monitoring of groundwater levels.  (Wat. Code, § 10920 et seq.)

1.
Authorizes local entities to assume responsibility for monitoring groundwater elevations, and requires that monitoring and reporting to the Department of Water Resources (DWR) commence by January 1, 2012. (Id., § 10927 et seq.)
2.  If DWR determines that monitoring is not be conducted in accordance with these requirements, DWR will determine if there is sufficient local interest in conducting the program, and existing monitoring wells operated by state and federal agencies are sufficient, DWR will conduct the monitoring.  (Id., §§ 10933, subds. (c) – (e), 10933.5.)

3.
Groundwater elevation monitoring is only a small step towards identifying needs for groundwater management.  It does not quantify overdraft or provide for an accounting of inputs and extractions.  The monitoring will help highlight where groundwater management is necessary, but will not identify what needs to be done or who should be responsible. 
     *  Assistant Chief Counsel, California State Water Resources Control Board (State Water Board).  The views expressed in this article are those of the author, and do not necessarily reflect the views of the State Water Board, its individual members, or the State of California.





