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I. Introduction

Approximately 95 percent of the waters in the United States comes from interstate sources.
In some cases, these are interstate rivers such as the Apalachicola, Catawba, Colorado, Columbia,
Missouri, and Rio Grande. (Many of these rivers are also international, generating yet another
degree of legal complexity.) The United States could have minimized the number and challenge
of interstate rivers by using watersheds to draw states (as John Wesley Powell suggested we manage
western waterways), but instead the nation often used rivers as borders (automatically creating
interstate rivers) and audaciously drew straight-line borders that divided other rivers into multiple
state segments. In other cases, waters arise from interstate groundwater basins, such as the Sparta-
Memphis Aquifer that underlies seven different states (Alabama, Arkansas, Kentucky, Louisiana,
Mississippi, Missouri, and Tennessee).

All such interstate water sources raise the question of how the management and use of the
water should be split among the sharing states. States largely control water law and allocation in
the United States, so water generally cannot be allocated securely among individual users or supply
organizations until the water is first allocated among the states. State A can allocate a given
quantity of water to X, but X’s water right is uncertain until it is determined that State A rather than
State B controls the water that has been allocated. Allocation of specific quantities of water,
moreover, is just one of the questions that interstate water bodies generate. Can State A dam a river
for hydropower over the objection of downstream states? Can it discharge pollutants that reduce
downstream water quality? Can it divert waters to the detriment of downstream fish species?

This brief essay looks at the mechanisms used in the United States to allocate the waters
of interstate water bodies. While Congress has federalized to a degree many of the other interstate
water questions through the Federal Power Act, Clean Water Act, and Endangered Species Act,
interstate water allocation remains largely the province of interstate litigation and negotiation. This
is far from ideal. The federal government might usefully play a more significant role than it does
today, in mediating disputes, providing useful scientific data, suggesting systems approaches that
might benefit all states, and more generally pushing the states more toward creating and away from
merely claiming. There are important exceptions. The United States, for example, plays an active
role in trying to help the Colorado River Basin states solve common challenges, including today’s
need to limit diversions to the reduced volume of water available as a result of climate change. The
federal effort on the Colorado River, however, has been more strategic and effective at some points
in time than at others. The odds of increasing the federal role in addressing other interstate river
disputes, moreover, are low. This essay therefore looks primarily at the various means that states
themselves can use to resolve interstate water disputes, including lawsuits before the United States
Supreme Court, interstate compacts, and Congressional legislation.
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I1. Private Interstate Water Litigation

Historically, the first allocation disputes over interstate waters were purely private. At the
turn of the 20™ century, water users in one state occasionally sued upstream users in another state
to prevent them from interfering with their presumed water rights. In Bean v. Morris, 221 U.S. 485
(1911), for example, a Montana appropriator on Sage Creek (which feeds the Big Horn River and
ultimately the Yellowstone) sued an upstream Wyoming appropriator for interfering with his water
use. The Supreme Court decided implicitly that Montana and Wyoming would be willing to resolve
such disputes by prior appropriation, because both states follow prior appropriation for purely
internal disputes. Writing for a unanimous Supreme Court, Justice Holmes concluded that “it
always was assumed, in the absence of legislation to the contrary, that the States were willing to
ignore boundaries, and allowed the same rights to be acquired from outside the State that could be
acquired from within.” Indeed, Holmes suggested that any other position would constitute state
“suicide,” for there were streams running both into and out of each state.

III. Equitable Apportionment

Private water users occasionally still file litigation across borders to defend or assert their
water interests. See, e.g., Erickson v. Queen Valley Ranch Co., 22 Cal. App. 3d 578 (1971)
(applying prior appropriation law to resolve a dispute between California and Nevada appropriators
on Morris Creek). Beginning in 1907, however, states also began to file actions directly against
other states, in their role as parens patriae for their water users, seeking to divide the waters of
interstate rivers among the states themselves. Because states represent their water right holders in
these cases, water users are typically bound by any Supreme Court decree in an action. See, e.g.,
Wyoming v. Colorado, 288 U.S. 494, 509 (1932). Under Article III, Section 2 of the United States
Constitution, such lawsuits fall within the exclusive jurisdiction of the U.S. Supreme Court, which
appoints a special master to hear motions, conduct evidentiary proceedings, and issue periodic
reports to the Court with recommended resolutions of factual and legal issues. Today, such state-
versus-state lawsuits are the principal means of litigating interstate water disputes.

The Supreme Court apportions interstate water bodies under the doctrine of equitable
apportionment.” The Court actually has issued only a small number of opinions elucidating the
doctrine, “slowly building up what may not improperly be called interstate common law.” Kansas
v. Colorado, 206 U.S. 46, 98 (1907). What we know to date can be reduced to a few simple, but
incomplete rules:

e The Court will resolve disputes between two states “in such a way as will recognize the
equal rights of both and at the same time establish justice between them.” Id. at 97-98.

e  Where both states follow the prior appropriation system for internal disputes, the Court
will start with the prior appropriation system in deciding how to allocate water between the
states. See Wyoming v. Colorado, 259 U.S. 419 (1922).

e  While prior appropriation is the “guiding principle” in such cases, however, the Court will
also consider other factors in the “exercise of an informed judgment” as to the equitable
allocation of water between the states. Nebraska v. Wyoming, 325 U.S. 589, 618 (1945).

2 While most equitable apportionment cases have involved surface water, the Supreme Court has held that
groundwater is also subject to equitable apportionment. See, e.g., Nebraska v. Wyoming, 515 U.S. 1 (1987)
(involving hydrologically connected surface water and groundwater); Mississippi v. Tennessee, 595 U.S. 15
(2021) (involving an interstate groundwater aquifer).
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Thus, the Court has not insisted on strict adherence to priority when its exercise would lead
to gross inequities. See id. at 619.

o The Court has indicated that states may need to engage in conservation in order to free up
water for other states, but only where another state can show, by “clear and convincing
evidence, that reasonable conservation efforts will mitigate sufficiently the injury that [the
conserving state] would suffer” by freeing up water for the other state to divert. Colorado
v. New Mexico, 467 U.S. 310 (1984).

e The Supreme Court has also considered water quality and environmental harm in resolving
equitable apportionment cases. See, e.g., Nebraska v. Wyoming, 515 U.S. 1, 12 (1995).

The Court does not automatically accept jurisdiction over interstate water disputes and,
even if it accepts jurisdiction, may refuse to ultimately grant equitable relief. Indeed, it has proven
extremely difficult during some time periods to get the Court to accept jurisdiction. The Court has
announced that it will not intervene in an interstate water dispute absent “clear and convincing”
evidence of serious harm to the suing state. “Before this court can be moved to exercise its
extraordinary power under the Constitution to control the conduct of one state at the suit of another,
the threatened invasion of rights must be of serious magnitude, and it must be established by clear
and convincing evidence.” New York v. New Jersey, 256 U.S. 296, 309 (1921). States therefore
sometimes must wait until there is a major shortage or controversy before invoking the Court’s
jurisdiction. As the Court has recently noted, “a complaining State must bear a burden that is ‘much
greater’ than the burden ordinarily shouldered by a private party seeking an injunction.” Florida
v. Georgia, 592 U.S. 433,438 (2021). The Court also has sometimes dismissed cases where it has
concluded that the United States is an indispensable party. See, e.g., Texas v. New Mexico, 352
U.S. 991 (1957).

While equitable apportionment actions can resolve immediate disagreements among states
over their relative ownership of interstate waters, they are imperfect solutions to interstate water
allocation for several reasons. First, equitable apportionment actions focus the states on “claiming”
rather than “creating.” Rather than encouraging states to find ways to manage a river that maximize
the overall benefit from the river system (and thus “expand the pie”), the lawsuits emphasize how
much water should go to each state (i.e., how to “divide the pie”). Second, the lawsuits are both
lengthy and costly. Equitable apportionment actions can last upward of a decade and cost states
millions of dollars in fees and costs. Finally, equitable apportionment actions often do not end the
states’ disagreements. States sometimes do not comply with decrees or disagree over a decree’s
meaning. Decrees also typically contain “reopener provisions,” and states often come back to the
court over new disagreements. In both cases, states often return to the Supreme Court for either
enforcement or modification of the decree. According to the Court, a state need not show injury to
seek enforcement, but must again prove substantial injury to seek a declaration of new rights and
responsibilities. Nebraska v. Wyoming, 507 U.S. 584, 593 (1993).

Iv. Interstate Water Compacts

The United States Constitution provides a third approach to resolving interstate disputes:
states can negotiate binding compacts among each other, subject to Congressional approval. See
U.S Const., art. I, § 10, cl. 3. States first entered into interstate water compacts in 1922, with the
negotiation of the Colorado River Compact among the seven states of the Colorado River, and the
La Plata River Compact between Colorado and New Mexico. Delph Carpenter, a Colorado
legislator and water lawyer, was at the time the greatest proponent interstate water compacts. As a
result, Colorado was a party to eight of the first ten interstate compacts. In Carpenter’s view, the
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issues involved in apportioning an interstate water body “could be more sympathetically weighed
by men who knew irrigation and irrigation needs and methods—the farmers themselves, their
engineers, their water distribution officials, and legal advisers”—than by the Supreme Court. Ralph
Carr, Delph Carpenter and River Compacts Between Western States, Colo. Mag., Jan. 1944, at 9.
Carpenter also thought that states could negotiate compacts faster and at less cost than equitable
apportionment cases. The Supreme Court, anxious to avoid unnecessary litigation, agreed that
compacts were preferable to equitable apportionment. In 1943, the Court admonished states that
“mutual accommodation and agreement should, if possible, be the medium of settlement, instead
of invocation of our adjudicatory powers”—an admonition that the Court since has frequently
repeated. Colorado v. Kansas, 320 U.S. 383, 392 (1943).

In negotiating an interstate compact, states do not need to protect rights that they have
already granted under state law to water users within their borders. As the Court has noted, state
law cannot confer upon water right holders more water than the state is entitled to under federal
law, whether it be an equitable apportionment decree or a Congressionally approved compact. A
decree or compact therefore overrides state water rights that are inconsistent with the decree or
compact. See Hinderlander v. La Plata River & Cherry Creek Ditch Co., 304 U.S. 92 (1938).

As noted, the Constitution requires Congressional consent to an interstate water compact.
Congressional ratification also has two benefits to the signing states. First, the compact becomes
federal law and therefore takes precedence over inconsistent state laws. See, e.g., People ex rel;
Simpson v. Highland Irrigation Co., 917 P.2d 1242, 1249 (Colo. 1996). Second, Congress’
approval can take the dormant Commerce Clause out of play and enhance a state’s authority to
prevent the export of water to other states. See Tarrant Regional Water Dist. v. Hermann, 569 U.S.
614 (2013).

Despite their theoretical advantages, however, compacts also have proven to be a limited
solution to interstate water disputes, for several reasons. First, for political and other reasons, states
often have found it difficult and time-consuming to negotiate compacts. Montana, North Dakota,
and Wyoming, for example, took 15 years to agree to a compact dividing the waters of the
Yellowstone River system. California and Nevada took a similar period to hammer out a draft
compact for the major rivers that they share (the Carson and Truckee), only to have Congress refuse
to confirm the compact because of Native American concerns.

For many years, the federal government encouraged the negotiation of interstate water
compacts by refusing to provide federal funds for water storage projects on interstate rivers until
the states sharing a river had negotiated a compact over how the water in the river would be
allocated. The federal government did not want to fund projects that would be the subject of
interstate disputes, and its policy had the attendant advantage of promoting interstate compacts.
Over the half century following the negotiation of the Colorado River Compact, western states
negotiated approximately 20 other interstate water compacts. With the decline of national funding,
however, states no longer have the same incentive to negotiate compacts. Perhaps for this reason,
states have not negotiated a new compact since 1978. States have not negotiated a formal
amendment to interstate compacts since 1992.

Because of the difficult political and substantive issues that compacts negotiations can
raise, existing compacts often are vague, suffer from inconsistent provisions, and duck difficult
issues. The history of the draft interstate compact between California and Nevada is illustrative.
While California initially sought a broad compact, Nevada insisted that the negotiations focus only
on the division of unused water. To make agreement possible, the negotiators jettisoned water-
quality considerations and ignored groundwater. Even with negotiations narrowed, the negotiators
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ultimately “left many thorny issues up” to a commission that the compact would have created. See
Donald J. Pisani, The Strange Death of the California-Nevada Compact: A Study in Interstate
Water Negotiations, 47 Pac. Hist. Rev. 637-658 (1978).

Compacts, moreover, often have failed to break states out of the “claiming” (versus
“creating”) mentality endemic to equitable allocation lawsuits. Rather than using the negotiations
to talk about how joint management of a river might allow all states to get more benefit from the
river, negotiators often have seen themselves as locked in zero-sum negotiations in which more
water for one state means less for another. States also have been reluctant to give up any power
over interstate waterways. In theory, compacts provide states with a means of creating a permanent
forum for resolving future disputes over interstate waterways and improving long-term
management. Although most compacts create commissions to oversee administration, they
generally require the commissions to reach unanimous agreement or establish other voting
procedures that make it difficult to act without all states’ agreement. By contrast, some eastern
water compacts, such as the Delaware River Basin Compact, have created commissions with broad
planning and management authority.

Many compacts also are relatively inflexible, preventing states from using the compacts
adaptively to address emerging or changed conditions. Particularly in the face of climate change,
flexibility in water management is increasingly important. About half of the western water
compacts, however, provide for the delivery of a fixed quantity of water, rather than for
proportional deliveries. Due again to states’ desire to control the resolution of future contingencies,
most compacts also embody relatively fixed rules that do not change with changing conditions.
Efforts to amend compacts, moreover, generally run into the same challenges as the negotiation of
an existing compact. To date, only three compacts have ever been formally amended.

Perhaps not surprisingly, states also often disagree over the meaning of interstate compacts.
Under the U.S. Constitution, the Supreme Court again has original and exclusive jurisdiction over
enforcement actions (unless the compact provides for an alternative enforcement mechanism,
which compacts seldom do). For purposes of interpreting and enforcing compacts, the Court treats
compacts as part contract and part federal statute. If the text of a compact is ambiguous, the Court
looks to “extrinsic evidence of the negotiation history of the Compact” and to the legislative history
of the compact’s approval by Congress. Oklahoma v. New Mexico, 501 U.S. 221, 235 n.5 (1991).
In most cases, statutory interpretation rules and contract interpretation rules will lead to the same
result. In the only case so far where they did not, the Court applied principles of statutory
interpretation rather than the contract-based parol evidence rule. See Oklahoma v. New Mexico,
501 U.S. 221 (1991) (involving the interpretation of the Canadian River Compact).

Compacts to date have dealt with interstate surface waters, and few have expressly stated
whether they extend to groundwater that is hydrologically interconnected to the covered surface
water. A major issue before the Court therefore has been whether compacts govern such
interconnected groundwater if the compacts do not explicitly say so. To date, the Court has held
that three compacts with quite different texts apply to groundwater even though none of the
compacts even included the term “groundwater” in its provisions. In Kansas v. Colorado, 514 U.S.
673 (1995), for example, the Court agreed with Kansas that Colorado’s pumping of groundwater
connected to the Arkansas River violated the requirement in the 1949 Arkansas River Compact that
its waters “shall not be materially depleted in usable quantity or availability” by development of
“works for the purposes of water utilization and control.” See also Kansas v. Nebraska, 538 U.S.
720 (2003) (interconnected groundwater covered by the 1943 Republican River Compact);
Montana v. Wyoming, 583 U.S. 368 (2011) (1950 Yellowstone River Compact).



Because original actions before the Supreme Court are equitable in character, the Court’s
goal in an enforcement action is to shape a “fair and equitable solution that is consistent with the
Compact terms.” Texas v. New Mexico, 482 U.S. 124, 134 (1987). The Court therefore has
significant discretion in awarding a remedy. Remedies awarded by the Court to date have included:

e Declaratory relief: Perhaps not surprisingly, this has been the most common form of relief.

o Injunctive relief: As in any civil case, a state seeking injunctive relief under a compact
must show a “cognizable danger of recurrent violation”—i.e., more than a “mere
possibility” or “speculation.” Kansas v. Nebraska, 135 S. Ct. 1042, 1059 (2015).

e Compensatory damages and water awards: Where a state shows that another state has
denied it water to which it was entitled under the compact, a frequent question is whether
the damages should take the form of money (traditional compensatory damages) or water
(effectively specific relief). The Court has ruled that both are theoretically available. See
Texas v. New Mexico, supra, 482 U.S. at 136. In practice, however, an award of water is
frequently impractical. As a result, the Supreme Court has typically awarded monetary
damages in recent cases.

o Disgorgement: In Kansas v. Nebraska, supra, the Court awarded disgorgement damages to
the injured state, equal to the economic gain of the compact violation to the violating state.
According to the Court, it “may order disgorgement of gains, if needed to stabilize a
compact and deter future breaches, when a State has demonstrated reckless disregard of
another, more vulnerable State’s rights under that instrument.”

At the same time, the Court has refused to reform compacts in order to make them more
effective. In Texas v. New Mexico, 462 U.S. 554 (1983), the Pecos River Commission consisted
of representatives of Texas, New Mexico, and the U.S., but only the state representatives could
vote, leading to an impasse when the two states disagreed on how the compact should be applied.
The Special Master recommended that the Court provide for the designation of a third party to
break the tie, but the Court disagreed. “Under the Compact as it now stands, the solution for
impasse is judicial resolution of such disputes as are amendable to judicial resolution, and further
negotiation for those disputes that are not.” Id. at 565.

V. The Role of the Federal Government

An emerging question in recent years has been the role of the federal government in
original jurisdiction cases involving either equitable apportionment or interstate compacts. In
Florida v. Georgia, 585 U.S. 803 (2018), for example, Florida sued Georgia for an equitable
apportionment of the waters of the Apalachicola-Chattahoochee-Flint River Basin. The original
Special Master found that Georgia was failing to restrain its agricultural use of the basin’s water
and that there was “little question that Florida has suffered harm from decreased flow.” The Special
Master felt that there was little that the Court could do about it because the U.S. Army Corps of
Engineers operated a dam at the border between the two states, would not promise to deliver any
additional water even if the Court found for Florida, and enjoyed sovereign immunity. The Court
disagreed, noting that (1) the Corps had indicated that it would work to try to accommodate any
directive of the Court, and (2) plaintiffs do not have to prove redressability by “clear and
convincing” evidence (as it does “substantial injury”), but only that it is likely to prove possible to
fashion an effective remedy.



The ongoing litigation between Texas and New Mexico over the waters of the Rio Grande
and the Rio Grande Compact raises the question of the role of the federal government as a potential
litigant. In Texas v. New Mexico, 583 U.S. 407 (2018), the United States sought to intervene in the
interstate litigation on the side of Texas. The Court granted the United States leave to intervene
for several reasons. First, the federal Bureau of Reclamation operated a project on the Rio Grande
that was “inextricably intertwined” with the Compact, and the Bureau played an “integral role” in
the Compact’s operation. Second, a breach of the Compact could potentially interfere with the
United States’ treaty obligation to Mexico. And finally, the United States was supporting Texas’
position and therefore did not raise the question of whether the United States “could initiate
litigation to force a State to perform its obligations under the Compact or expand the scope of an
existing controversy between States.”

Five years later, the states agreed to a settlement, but the United States opposed the
settlement. The Special Master recommended that the Court accept the settlement even over the
federal objection, noting that the settlement was a better result than he could have imagined. In a
5-3 decision, however, the Supreme Court held that the states could not enter a consent decree over
the objection of the United States. The Court had earlier allowed the United States to intervene
and could not “now allow Texas and Nex Mexico to leave the United States up the river without a
paddle.” Texas v. New Mexico, 602 U.S. 943 (2024).

V. Congressional Legislation

Congress also can apportion interstate waters. Arizona v. California, 373 U.S. 546, 558
(1963). While Congress has the constitutional authority to do so, however, it is questionable
whether Congress would politically be willing to do so unless the states had already agreed to the
apportionment. In 1963, the Supreme Court held that Congress had apportioned the waters of the
lower basin of the Colorado River among Arizona, California, and Nevada (and also given authority
to the Department of the Interior to allocate the waters during a drought) in the 1929 Boulder
Canyon Project Act. Id. But historians largely agree that Congress actually did not do so. See
Norris Hundley, Water and the West: The Colorado River Compact and the Politics of Water in the
American West 270 (1975). Instead, the Supreme Court wanted to avoid the challenges of an
equitable apportionment action.

In the only other instance of Congress apportioning the waters of an interstate river,
Congress adopted the provisions of a draft compact between California and Nevada allocating the
waters of the Carson and Truckee Rivers and Lake Tahoe. Pub. L. 101-618, § 204, 104 Stat. 3289,
3295-3304 (1990). Objections from a local Indian tribe prevented finalization of the compact,
leading all parties ultimately to agree to Congressional legislation instead.
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